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STATEMENT OF JURISDICTION 
This Court has jurisdiction over this appeal pursuant to the provisions of Utah 
Code Ann. § 78A-4-103(2)0)(Supp. 2008). 
ISSUE PRESENTED FOR REVIEW 
Did the court below err in granting summary judgment to defendant. A ruling 
granting summary judgment is reviewed for correctness with no deference to the court 
below. Oman v. Davis Sch. Dist, 2008 UT 70. The issue was preserved below by 
plaintiffs memorandum in opposition to defendant's motion for summary judgment. R. 
at 61. 
STATEMENT OF CONTROLLING AUTHORITIES 
There are no constitutional provisions, statues, ordinances, rules or regulations 
whose interpretation is determinative of this appeal. 
STATEMENT OF THE CASE 
This is a negligence action in which the court below granted summary judgment to 
the defendant. 
On the evening of September 9, 2005, Sue Macintosh was returning to her home 
from Tooele County. She made a left hand turn off of Village Boulevard onto State Road 
36. At that time defendant Staker was performing resurfacing work on the highway. 
Staker failed to provide adequate warning to motorists that the outside lanes of State 
Road 36 were closed to traffic. As a result, plaintiff, while driving north on the road after 
1 
dark, was seriously injured when she struck a large mound of dirt and gravel Staker had 
placed on the surface of the highway. 
SUMMARY OF ARGUMENT 
Utah law is well settled that most cases involving claims of negligence are not 
susceptible to summary disposition and that negligence is a question of fact to be decided 
by the jury. The plaintiffs testimony that the highway was not marked to indicate that 
the lane into which she turned was closed to traffic is, standing alone, sufficient to create 
an issue of fact requiring jury resolution. 
ARGUMENT 
THE COURT BELOW ERRED IN GRANTING SUMMARY JUDGMENT 
It is axiomatic that under Utah law the 
jury is entrusted to resolve all relevant questions of fact 
presented to the court. The questions of fact include findings 
of negligence, apportionment of fault, witness credibility and 
the weight and inferences to be drawn from the evidence. 
Little America Refining Co. v. Leyba, 641 P.2d 112, 114 (Utah 1982). 
It is also true that 
[t]he law is well settled in our jurisdiction that most cases 
involving negligence are not susceptible to summary 
disposition, . . . Unless the evidence is free from doubt so that 
all reasonable men would come to the same conclusion, 
negligence is a question of fact to be decided by the jury. 
Anderson v. Toone, 671 P.2d 170, 172 (Utah 1983). 
Sue Macintosh testified that on the night of the accident she observed no markings 
indicating that the road upon which she turned was not open to traffic. 
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I drove out slowly. I thought there's no signs. I 
remember seeing barrels. They weren't really blocking the 
road. I do recall some barrels. And I thought, What the 
heck? Because there was no sign saying "Keep Right," 
nothing. 
So I drove out slowly to my-you know-my side to 
make the left hand turn. I drove past the barrels, made the left 
hand turn, looked down the road. There was nothing in front 
of me - you know - like markers blocking the road or saying 
"Stay Out" or "Closed," not a thing. So I thought, Well, this 
looks okay. 
(Deposition of Flora Sue Macintosh at pp. 49-50.) 
This testimony, by itself, is sufficient to create a jury question regarding the 
defendant's negligence. 
[I]t only takes one sworn statement under oath to dispute the 
averments of the other side of the controversy and create an 
issue of fact. This is analogous to the elemental rule that the 
fact trier may believe one witness as against many, or many 
against one. 
Holbrook Company v. Adams, 542 P.2d 191, 193 (Utah 1975). See also, Kilpatrick v. 
Wiley, Rein & Fielding, 909 P.2d 1283 (Utah App. 1996), cert denied, 919 P.2d 1208 
(Utah 1996). 
In the present case, the defendant supported its motion with an affidavit of Fred 
Lupo, the individual responsible for defendant's traffic control, who indicated that he had 
inspected the intersection in question at the end of work on the 9th and on the morning of 
the 10th. He made the conclusory assertion that his inspection demonstrated that the 
markings were consistent with the requirements of the Manual of Uniform Traffic 
3* 
Control Devices, without giving any indication of how, in fact, the closure of the road 
had been identified for the motoring public. 
The defendant's implication below was that plaintiff needed to provide expert 
testimony that its traffic control markings were inadequate. Such is not the case. A jury 
is fully capable of determining if the complete failure to mark a road as closed is 
negligent conduct. 
If the matter at issue in the case is one which requires special 
knowledge not held by the trier of fact, expert evidence must 
be presented. If, however, the matter is one which is within 
the knowledge of the average trier of fact, no expert 
testimony is required. 
Expert testimony is not required "simply because the 
circumstances are outside the average juror's experience if 
the other evidence is such as to present the issues in terms 
which the jury can be expected to understand." If the jury is 
capable of understanding the primary facts of the case and 
drawing correct conclusions from them, no expert testimony 
is required. 
Salt Lake City Sch. Dist. V. Galbraith & Green, Inc., 740 P.2d 284, 289 (Utah App. 
1987) (citations omitted). 
A jury can easily decide if the absence of markings indicating closure of a road 
constitutes negligence. 
The court below was apparently of the opinion that the plaintiffs own testimony 
was somehow inadequate to create a factual issue for jury resolution. This is simply not 
true. A party's sworn statement is obviously competent evidence sufficient to raise issues 
of fact for jury resolution. Pentecost v. Harward, 699 P.2d 696 (Utah 1985). 
4 
CONCLUSION 
The court below erred in disregarding the testimony of the plaintiff and granting 
summary judgment for the defendant. The matter should be remanded to the trial court 
for resolution of the negligence question by the jury. 
DATED this ^5 / /day of November, 2008. 
PRINCE, YEATES & GELDZAHLER 
By 
M. David Eckersley 
Attorney for Plaintiff 
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